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Introduction 
 

1. This paper accompanies a presentation given by Justin Brereton of the Victorian Bar 

to the Law Institute of Victoria on 9 February 2011. Both the presentation and the 

paper consider some of the issues arising from a recent expansion in the Australian 

Securities and Investments Commission’s (“ASIC’s”) area of responsibility. For 

solicitors, consideration of these matters is timely because the various changes are 

likely to see more solicitors than ever coming into contact with ASIC. 

 

2. In broad terms, ASIC’s new areas of responsibility can be broken into three areas. 

Those areas are: 

a. consumer credit;1 

b. supervision of financial markets;2 and 

c. the changes brought about by the Corporations Amendment (No 1) Act 2010 

(“2010 amendment act”). 

 

3. The aim of both the presentation and this paper is to provide a general introduction to 

these new areas and to highlight some of the regulatory issues which are likely to 

arise. Neither the paper nor the presentation is intended to provide an exhaustive 

consideration of all possible matters. 

 

Part 1 – Consumer Credit 
 

4. Traditionally, consumer credit in Australia has been regulated by the states. Most 

recently this occurred through a suite of legislation known as the “Uniform Consumer 

Credit Code.” On 1 July 2010 this was replaced by the National Consumer Credit 

Protection Act 2009 (“consumer credit act”) and ASIC became the sole regulator of 

                                                           
1
 See generally the National Consumer Credit Protection Act 2009. 

2
 See generally Part 7.2A of the Corporations Act 2001. 
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consumer credit. The transition period which has been applied to this legislation will 

expire on 1 July 2011.3 

 

5. Whilst in many ways, the effect of the change has been to make the Uniform 

Consumer Credit Code Commonwealth legislation; there have also been a number of 

other changes. These changes have been to give ASIC “greater enforcement 

powers”4 by introducing a range of criminal, civil and administrative powers.  

 

6. Probably the most significant change from a regulatory point of view however has 

been the establishment of a national licensing regime. Through this licensing regime, 

both credit providers and those involved in helping consumers obtain credit must now 

be licensed.5 The effect of this is that many solicitors who act for those in the credit 

industry and in particular those acting for mortgage and finance brokers are now likely 

to be dealing with ASIC in instances where they have not previously had cause to do 

so.6 

 

7. From a regulatory point of view, the reason that the establishment of this licensing 

regime is important is that it will have an enormous impact on the manner in which 

ASIC goes about regulating the area of consumer credit. Accordingly, it is that impact 

which will be the main focus of the discussion relating to consumer credit. 

 

The Licensing Regime 

 

8. A brief look at the new credit licensing requirements reveals a number of similarities 

between the new regime and the one which already exists in relation to deposit based 

                                                           
3
 See generally National Consumer Credit Protection (Transitional and Consequential Provisions) Act 2009. 

4
 ASIC National Credit Roadshow, Powerpoint Slide 10. Available at www.asic.gov.au  

5
 Consumer Credit Act Chapter 2, Part 2-1. See also the definitions relating to the meaning of “credit activity” set 

out at division 3 of part 1-2. 
6
 According to ASIC it has employed an additional 205 consumer credit staff to deal with this increase in its 

workload. 

http://www.asic.gov.au/


Justin Brereton, Victorian Bar 

 

4 
 

financial services.7 In particular, it should be noted that through the credit licensing 

regime, ASIC is able to impose a number of pro-active or prudential regulatory 

requirements, including requirements that licensees: 

a. observe a number of general conduct requirements, including responsible 

lending obligations;8 

b. maintain membership of an external dispute resolution body;9 

c. undertake adequate training and maintain competence, systems and 

resources.10 

 

9. As was evident from ASIC’s approach immediately following the Financial Services 

Reform Act amendments Corporations Act 2001,11 the obligations imposed through 

the credit licensing regime are likely to become a major focus of the initial regulatory 

work undertaken by ASIC in this area. The reason for this is that the administrative 

powers which are linked to the credit licensing regime will allow ASIC to act as both 

investigator and decision maker when it comes to determining whether a 

contravention has occurred and a penalty imposed. In other words, ASIC can achieve 

their regulatory outcomes without the need to resort to court action to do so.  

 

10. Furthermore, we also know from the financial services reform experience, that ASIC 

consider administrative proceedings to be an effective way to bring about behavioural 

change and set the standards by which ASIC expect regulated entities to operate. 

Indeed, in late November12 2010 ASIC telegraphed its intention to focus on 

administrative action in the area of consumer credit when it released the second 

version of its Regulatory Guide 218 Licensing: administrative action against persons 

engaging credit activities (“the guide”).13 In the guide, ASIC notes the importance of 

                                                           
7
 See generally Corporations Act 2001, Chapter 7. 

8
 See specifically Consumer Credit Act s.47. Also see generally Division 5 of Part 2-2. 

9
 See consumer credit act s.47. 

10
 Ibid. 

11
 See generally Corporations Act 2001 Chapter 7. 

12
 Version 2 of the guide was released on 25 November 2010. 

13
 A copy of Regulatory Guide 218 can be downloaded from the ASIC website at www.asic.gov.au.  

http://www.asic.gov.au/
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administrative action in educating industry participants and raising compliance 

standards generally.14 

 

11. It is for these reasons that those acting for licensees and their representatives should 

be familiar with both the administrative regulatory action linked to the licensing regime 

and the factors ASIC takes into account when deciding whether or not to take such 

action. 

 

Regulatory Action Linked to the Licensing Regime 

 

12. The consumer credit act empowers ASIC to take a number of different types of 

administrative action in relation to licensees. This administrative action includes to: 

a. vary,15 suspend or cancel16 a credit licence;  

b. ban or disqualify a person from engaging in credit activities,17 

c. direct a licensee to provide a written statement which may also be required to 

be audited;18 and 

d. accept an enforceable undertaking as an alternative to other remedies.19 

 

Licensing and banning actions 

 

13. Considering each of these matters in turn, it is first necessary to say something about 

variation and banning actions referred to in subdivisions A and B of Division 6 of Part 

2-2. In that regard, whilst a limited power exists to suspend or cancel a licence or ban 

a person without affording a right to be heard,20 the vast majority of ASIC licensing 

                                                           
14

 As to ASIC’s use of enforcement action generally and administrative action in particular to educate industry 
participants and to raise compliance standards generally see RG 218.7. 
15

 See consumer credit act at Chapter 2, Part 2-2, Division 6, subdivision A. 
16

 See consumer credit act at Chapter 2, Part 2-2, Division 6, subdivision B. 
17

 See consumer credit act at Chapter 2, Part 2-4. 
18

 See consumer credit act at s49. 
19

 See consumer credit act at s.322. 
20

 In relation to licensees this power is derived from Consumer Credit Act s.54. In relation to the banning of 
individuals this power is derived from Consumer Credit Act ss.80(5) and (6). 
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and banning actions will involve an administrative hearing and a right to make 

submissions.21 

 

14. For this reason, it is necessary to be familiar with the principles and procedures which 

ASIC adopts when conducting its administrative hearings. These are set out in ASIC 

Regulatory Guide 8 Hearings Practice Manual.22 Whilst it is beyond the scope of both 

this paper and the presentation it accompanies to go into a great deal of detail about 

this document, practitioners should have regard to it when advising their clients in 

relation to ASIC administrative hearings. In particular, attention should be given to 

issues such as the manner in which hearings are conducted, the burden of proof,23 

when adjournments will be granted,24 how submissions are made, how evidence may 

be given and the right to a review of ASIC’s decision.25 

 

15. In addition to these matters, and more specifically as relevant to the area of 

consumer credit, it is also necessary to be familiar with the factors ASIC will take into 

account in deciding whether to take administrative action. In that regard, the guide 

ASIC published late last year lists five broad considerations, namely:26 

a. the nature and seriousness of the suspected misconduct; 

b. the internal controls a credit licensee has in place; 

c. the licensees conduct after the alleged misconduct occurred. This includes in 

particular whether it was the licensee who brought the matter to ASIC’s 

attention27 and whether steps have been taken to prevent future misconduct of 

the particular kind identified; 

d. the licensee’s previous regulatory record; 

                                                           
21

 See for example Consumer Credit Act ss.45(5) regarding variation of license conditions, 55(4) regarding 
suspension or cancellation of a licence and 80(4) regarding the banning of a person from engaging in credit 
activities. 
22

 Copies of the Hearings Practice Manual are available from the ASIC website at www.asic.gov.au/hearingsmanual.  
23

 Page 19. 
24

 Page 20. 
25

 Page 21. 
26

 See the guide at page 18, table 1. The factors ASIC will take into account in determining the period of any 
banning which can be imposed is also set out in the guide. See page 19, table 2. 
27

 C/f the breach notification provisions which apply to deposit based financial service licensees contained in 
Chapter 7 of the Corporations Act 2001. 

http://www.asic.gov.au/hearingsmanual
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e. mitigating factors such as whether a banning order would cause a person 

personal hardship. 

 

16. Whilst I am sure it goes without saying, if you are advising clients or dealing with 

ASIC in relation to possible administrative action, the importance of these matters can 

not be overstated. Moreover, it is extremely important that these matters form the 

basis of any negotiations which might be conducted or submissions which are made. 

 

Directions to provide a statement and Enforceable Undertakings 

 

17. The two other types of regulatory administrative action linked to the credit licensing 

regime which require consideration are directions to provide a written statement28 and 

enforceable undertakings.29  

 

18. In relation to the power to give a direction to provide a written statement, those 

familiar with Chapter 7 of the Corporations Act 2001 will note that this power is very 

similar to the power ASIC has in relation to financial services licensees under section 

912C of the Corporations Act 2001.  

 

19. As a result of those similarities, there are two specific features of the directions which 

should be mentioned: 

a. the first is that they can be given to a credit licensee at any time. For this 

reason, there is no need for ASIC to have commenced a formal investigation 

in order to issue a direction such as this.30 Indeed, they are often used in the 

                                                           
28

 See consumer credit act s.49. 
29

 See the guide at RG218.48. 
30

 It should be noted that the compliance and enforcement provisions of the consumer credit act are set out in 
Chapter 6. These provisions are substantially similar to Part 3 of the ASIC Act 2001. Accordingly, many of the issues 
relevant to ASIC Act investigations will be equally applicable to investigations conducted under the consumer 
credit act. An excellent source of further information in relation to ASIC investigations generally is: Middleton T, 
“ASIC Corporate Investigations and Hearings” Lawbook Co, Sydney 1999 (ISBN 0 455 21686 X). 
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context of ASIC obtaining information to allow ASIC to better understand the 

way in which industry is dealing with a specific issue. For this reason, it is 

highly likely that ASIC will use these directions to obtain a feel for how the 

credit industry is both dealing and coping with the legislative and regulatory 

changes which have occurred. Put simply, credit licensees should not be 

surprised if they receive one of these directions sometime soon. 

 

Furthermore, and whilst in no way wanting to be alarmist, it should be noted 

that the answers provided in response to these directions should be 

considered very carefully. In that regard, it has often been the case in the 

financial services sector that responses to section 912C Corporations Act 

2001 directions have formed the basis upon which a simple administrative 

enquiry has become a formal investigation, civil court action, or worse a 

criminal prosecution. 

 

b. the second issue to consider is the relevance of any claim of privilege against 

self incrimination which might be made in relation to consumer credit act 

directions. Whilst it is well settled that a corporate licensee can not claim 

privilege against self incrimination,31 and thereby object to answering 

questions contained in directions such as these, it is possible under the 

current consumer credit regime that a direction could be made under section 

49 of the consumer credit act to an individual.32 If that were to occur, it may be 

possible to object to complying with the direction on the basis that it may 

incriminate the recipient of the direction.  

 

In that regard, the primacy of an individuals right to silence in cases involving 

ASIC has been the subject of recent judicial consideration.33 In these cases, 

judges of both the Supreme Court of Victoria and the Federal Court of 

Australia, have indicated that the primacy of a persons right to silence in 

                                                           
31

 See section 187 of both the Victorian and Commonwealth Evidence Acts. These provisions reflect the common 
law position set out in Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 and Trade 
Practices Commission v Abbco Ice Works (1994) 52 FCR 96. 
32

 In that regard, note in particular the requirement for those who provide “credit assistance” to be licensed. This 
requirement would include mortgage brokers and finance brokers. 
33

 See Australian Securities and Investments Commission v Flugge & Ors [2008] VSC 473 and Australian Securities 
and Investments Commission v HLP Financial Planning (Aust) Pty Ltd [2007] FCA 1868. 
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certain circumstances needs reconsideration so that the principles applied are 

consistent with the High Court’s position in relation to the issue.34 Practitioners 

in this area should be aware of these matters and ensure that they are 

considered if a direction is issued by ASIC to an individual person, under 

section 49 of the consumer credit act. 

 

20. In relation to ASIC’s power to accept enforceable undertakings under the consumer 

credit act, there is also an important consideration to be aware of. That is, the 

inconsistency which exists in the published ASIC guidance in relation to such 

undertakings.  

 

21. At a most basic level, an enforceable undertaking is an undertaking which the target 

of an ASIC investigation or litigation offers to ASIC as a means of dealing with the 

conduct that ASIC is concerned about. Often, an enforceable undertaking is similar to 

the type of undertaking given to a Court in place of a prohibitive or mandatory 

injunction. Under the consumer credit act,35 if the person who gives the undertaking 

fails to comply with it, ASIC can apply to the Court to obtain orders to enforce the 

undertaking. 

 

22. Whilst there a number of factors which ASIC will consider when an enforceable 

undertaking is offered,36 such undertakings often arise in the context of ASIC 

administrative proceedings. The reason for this is simple. On a practical level, ASIC 

administrative hearings usually deal with the least serious transgressions of any 

relevant legislation and for that reason, they are more likely to be both offered and 

accepted in that context. 

 

                                                           
34

 See Reid v Howard (1995) 184 CLR 1 
35

 See s.322. A similar provision also exists in the ASIC Act 2001 which applies to enforceable undertakings in the 
context of ASIC investigations more broadly. See s.93AA. 
36

 These are set out in ASIC Practice Note 69 “Enforceable Undertakings”. 
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23. No doubt as a result of this, ASIC’s Hearing’s Practice Manual37 specifically refers to 

ASIC’s power to accept enforceable undertakings in certain circumstances.38 Indeed, 

the manual gives the distinct impression that an enforceable undertaking is the sort of 

thing that could or should be offered in the course of an administrative hearing. This 

is not the case. 

 

24. As a general rule, the ASIC delegate who conducts administrative hearing and makes 

a decision following that hearing does not have the appropriate delegation from the 

ASIC Commission to accept an enforceable undertaking. As a result, any submission 

at an administrative hearing that an enforceable undertaking would be an appropriate 

disposition for a matter will be met with a statement that any such offer should have 

been made before the matter proceeded to an administrative hearing and as such the 

submission will be rejected.39 

 

25. As a result of this, it is vital that any offer of an enforceable undertaking be made well 

before any administrative hearing is conducted. Furthermore, the basis upon which 

any such offer is made should consider the various factors which ASIC consider 

before deciding whether to take administrative action, as discussed earlier in this 

paper.40 

 

Part 2 – Supervision of Financial Markets 
 

26. On 1 August 2010, ASIC assumed responsibility for market supervision and real-time 

surveillance of trading from the ASX.41 As part of that expansion, ASIC: 

                                                           
37

 See www.asic.gov.au/hearingsmanual  
38

 Page 21. 
39

 Also see ASIC Regulatory Guide 100 “Enforceable Undertakings” at page 11, para 2.14 which states “We will 
generally not accept an enforceable undertaking after a matter has been referred to an ASIC delegate for possible 
disqualification or suspension.” 
40

 See paragraph 15 and footnote 27. 
41

 See generally part 7.2A of the Corporations Act 2001. 

http://www.asic.gov.au/hearingsmanual
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a. now supervises compliance with a set of market integrity rules42 which are 

largely based upon the rules which existed at the time ASIC took over this 

responsibility from the ASX; 

b. has established a Markets Disciplinary Panel which is similar to the old ASX 

Disciplinary Tribunal. According to ASIC, its Disciplinary Panel will function as 

a peer review body and has been established to deal with breaches of the 

Market Integrity Rules;43 

c. is able to impose infringement notices and accept enforceable undertakings in 

the area of market supervision. It is the ASIC Markets Disciplinary Panel who 

will exercise ASIC’s power to issue infringement notices and accept 

enforceable undertakings relating to breaches of the market integrity rules.44 

 

27. As many will be aware, the changes brought about by the amending legislation have 

also seen an increase the maximum civil penalties which can be imposed in this area 

and also to allow for the making of compensation orders. 

 

28. When taken together, it would seem that these market supervision reforms have left 

ASIC with a vast array of enforcement options at its disposal. Most of these 

enforcement options were not available to the ASX when it was responsible for this 

area of market supervision. The question is however, are these reforms likely to make 

the regulation of this area more effective?  

 

29. For their part, ASIC seem to think so, as according to ASIC’s Chairman Tony D’Alosio 

these reforms “are an important step in creating an improved regulatory framework 

with less duplication and a more streamlined and efficient approach to the monitoring 

of trading.” 

 

                                                           
42

 Corporations Act 2001 s.798G. 
43

 See ASIC Media Release 10-166AD “ASIC establishes Markets Disciplinary Panel”, Thursday 29 July 2010. 
44

 Ibid. 
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30. Before any sort of conclusion can be reached however, there are two specific issues 

which should be given consideration: 

a. the first is the likely constitutional hurdles ASIC will face if and when it (or its 

Market Disciplinary Tribunal) chooses to exercise its infringement notice 

power; and 

b. the second is to consider ASIC’s performance in this area so far. That is to 

say, since the market supervision reforms came into force on 1 August 2010. 

 

The Constitutional considerations relevant to infringement notices 

 

31. As any legal studies student can tell you, the Australian Constitution provides for a 

separation of powers between the executive arm of government on the one hand and 

the judiciary on the other.45 For this reason, federal government agencies such as 

ASIC are prevented from acting as judge, jury and executioner when it comes to the 

imposition of penalties, and in particular monetary fines. Whilst in other areas of 

ASIC’s jurisdiction, this problem is avoided through the application of a line of 

authority which characterises much of ASIC’s administrative enforcement action as 

“protective” rather than “punitive,”46 and in the context of enforceable undertakings, by 

legislation being couched in terms which sees the undertaking sought by ASIC being 

offered to, rather imposed by ASIC,47 no such authorities or legislative provisions 

apply in the context ASIC’s market supervision infringement notices. 

 

32. For that reason, there would seem to be somewhat of an elephant in the room when it 

comes to ASIC using its new market supervision infringement notice power. Put 

simply, that elephant is the possible constitutional challenge the issuing of an 

infringement notice would invite. 

                                                           
45

 As early as New South Wales v Commonwealth (1915) 20 CLR 54, the High Court decided that the strict insulation 
of judicial power was a fundamental principle of the Constitution. 
46

 These authorities are helpfully summarised by Santow J in Re HIH insurance Ltd (in prov liq); Australian Securities 
and Investments Commission v Adler (2002) 42 ACSR 80 at 97 – 9. C/f Rich & Anr v Australian Securities and 
Investments Commission (2004) 78 ALJR 1354; 207 ALR 271; [2004] HCA 42.  
47

 See for example section 93AA of the ASIC Act 2001. 
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33. For its part, ASIC would seem to have some concerns about its ability to issue 

infringement notices. Indeed, it has gone so far as to raise a pre-emptive white flag in 

relation to the issue. In that regard, there are two matters that should be mentioned.  

a. the first are the events of 2005 when ASIC first attempted to use its 

infringement notice powers in the related area of continuous disclosure.48 At 

that time, ASIC attempted to issue an infringement notice to Telstra. Telstra 

refused to accept it and ASIC then set about attempting to characterise the 

notice as a “yellow card” in soccer parlance as a means of distracting from its 

lack of effectiveness as a regulatory or law enforcement tool. As far as my 

researches can determine nothing ever happened as a result of this “yellow 

card” and the conduct it was supposed to deal with has never been 

addressed; 

b. secondly this issue, specifically in relation to market supervision, was touched 

upon in a press article on 5 June 2010. At that time, the ASIC chairman Tony 

D’Alosio was asked about the constitutional validity of the market supervision 

infringement notice provisions. At that time, the chairman was quoted as 

saying “There is a constitutional issue…If a company…elects not to pay [a fine 

imposed pursuant to an infringement notice], then ASIC of course would then 

need to pursue it through the courts in a normal civil penalty regime.”49  

 

34. On the basis of this then, it would seem that there are legitimate questions to be 

asked about whether at least the infringement notice aspect of ASIC’s new market 

supervision responsibilities will be effective. Moreover, it remains to be seen whether 

much will change for market participants as a result of this particular increase in 

ASIC’s sphere of influence.  

 

35. At the same time, on a broader level, drawing some conclusions about the 

effectiveness of the market supervision reforms was made somewhat easier by the 

                                                           
48

 See generally Part 9.4AA of the Corporations Act 2001. These provisions were introduced in 2004. 
49

 The Age, Stuart Washington, 5 June 2010, “More Powers, but is ASIC up to the Job?”. 
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fact that ASIC released a report into its performance in mid-January 2011. This ASIC 

report will be the focus of the remainder of the discussion relating to ASIC’s mew 

market supervision responsibilities. 

 

ASIC’s Market Supervision Report Card 

 

36. On 17 January 201150 ASIC released a report entitled “ASIC Supervision of Markets 

and Participants: August to December 2010” (“the report”). The report sets out the 

key operational statistics and outcomes of ASIC’s market supervision functions from 1 

August to 31 December 2010. It also sets out a summary of ASIC’s markets related 

deterrence (or enforcement) activity for the period 1 January 2009 to 31 December 

2010. By considering the report, it is envisaged that it will be possible to not only 

determine whether the efficiencies identified by the ASIC chairman, and referred to 

above,51 have resulted in better regulatory outcomes. Importantly for lawyers 

practising in this area, it will also help identify trends in ASIC’s approach to the new 

area of market supervision and obtain and insight into its operational objectives. 

 

Regulatory Action since 1 August 2010 

 

37. The report indicates that during the reporting period,52 there were a total of 28,512 

trading alerts, 91 of which required further consideration by ASIC. According to ASIC 

this is approximately the same number of trading alerts and matters requiring further 

consideration that occurred when the ASX were responsible for market supervision.53  

 

38. The report indicates that during the period 17 matters54 were referred for formal 

investigation and of these ten related to insider trading, one to market manipulation 

                                                           
50

 A copy of the report is available from the ASIC website at www.asic.gov.au  
51

 See paragraph 29. 
52

 1 August 2010 to 31 December 2010. 
53

 ASIC media release 11-08MR “ASIC releases market supervision report.” Also see the report at page 8. 
54

 The report also indicates that a further four “participant” matters were also referred for investigation relating 
principally to alleged unauthorised trading. As it would appear that these matters principally relate to the conduct 

http://www.asic.gov.au/
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four to possible breaches of market integrity rules and two to possible breaches of 

continuous disclosure obligations. These figures are consistent with the position 

stated in the report that “insider trading remains a focus”55 for ASIC. 

 

39. Whilst the report is unclear on the issue, it would seem that most, if not all of the 

matters that were referred for investigation in fact resulted in the commencement of a 

formal investigation.56 Significantly, the report fails to compare the number of 

investigations commenced by ASIC as a result of market surveillance referrals to that 

which had previously occurred when the ASX was responsible for supervision. 

Nevertheless, on the basis of the 17 referrals made, it would seem reasonable to 

suggest, that both the number of referrals and formal investigations commenced has 

increased since ASIC assumed responsibility for this area.  

 

Regulatory Action Vs Regulatory Outcomes 

 

40. On the basis of the statistics published in the report, it is obvious that ASIC has been 

active in its supervision of financial markets since assuming this responsibility on 1 

August 2010. Significantly however in the context of the various additional powers 

which have accompanied ASIC’s expanded responsibilities, it seems there have been 

no actual regulatory outcomes as a result of action taken since the expanded regime 

started. In that regard, the report states that during the reporting period there were 10 

deterrence investigation outcomes with the main issues being those of criminal 

convictions for insider trading and market manipulation, continuous disclosure 

breaches and broker bannings.57 It should be noted however that, all of these 

outcomes were as a result of investigations which were commenced by ASIC before 

                                                                                                                                                                                           
of brokers and as such are matters which ASIC has always had responsibility, they are not strictly relevant to ASIC’s 
new market surveillance responsibilities. 
55

 The report at page 9. 
56

 See ASIC Act 2001 s 13. 
57

 The report at page 6. 
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1 August 2010 and therefore were the result of either a referral from the ASX or 

action taken by ASIC prior to it assuming its new supervisory role.58 

 

41. On that basis, it would seem that ASIC is yet to make use of the infringement notice 

or enforceable undertaking regime now available to it. It would also seem that ASIC’s 

new supervisory role has not resulted in it achieving faster regulatory outcomes. In 

the circumstances, pressure must surely be building inside the Commission to 

achieve some results directly from the new regime. In that regard, it would be fair to 

surmise that if ASIC goes another six months without improving its performance in 

this area, commentators will begin to suggest that the market supervision reforms 

have had little impact on ASIC’s regulation of this area. 

 

Other Regulatory Trends 

 

42. In addition to regulatory action and outcomes, it is worth noting that the report also 

indicates another regulatory trend, namely that ASIC is keen to engage with market 

participants in relation to certain issues which were identified during the reporting 

period. According to ASIC this is part of its preventative and proactive role which is 

“essential in improving participant conduct and preventing potential misconduct.”59 

ASIC says this approach “complements” its deterrence role in relation to more serious 

misconduct.60  

 

43. In relation to this preventative approach the report indicates that there were 14 

occasions upon which ASIC provided guidance to prevent potential misconduct in 

relation to issues such as execution strategies and algorithmic trading issues. There 

were also eight occasions on which compliance actions were agreed after issues of 

non-compliance with the financial conditions of licenses and supervision of 

representatives. In relation to some of these matters, remediation plans were agreed 

                                                           
58

 See the notes to table 1 at page 6. 
59

 The report at page 6. 
60

 Ibid. 
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with industry participants and ASIC is monitoring compliance with these plans on an 

ongoing basis.61  

 

44. Whilst on the one hand, it is difficult to be critical of this approach in relation to minor 

issues, it does beg the question of why the enforceable undertaking power within the 

new regime has not been used to deal with at least some of these issues. Indeed that 

is particularly so in relation to the issues identified by ASIC as sufficiently serious as 

to require monitoring on an ongoing basis. It also makes one wonder whether ASIC 

will continue to be so agreeable to negotiating compliance actions with regulated 

entities if the pressure created by a lack of results from the new regime continues to 

build. 

Part 3 – Corporations Amendment (No1) Act 2010 
 

45. On 17 November 2010, the 2010 amendment act was passed by Federal Parliament 

and received Royal assent on 24 November 2010. Whilst it has not yet been 

proclaimed, the 2010 amendment act contains a provision which will see it commence 

by no later than 25 May 2011.62 

 

46. In broad terms, the effect of the 2010 amendment act is to breing about amendments 

to the Corporations Act 2001, the ASIC Act 2001 and the Telecommunications 

(Interception and Access) Act 1979 (“TIA”). In doing so, it touches upon three areas 

of ASIC’s responsibilities: 

a. the requirements relating to access to company registers; 

b. additional investigative powers for ASIC; and 

c. an increase in the penalties which can be imposed for breaches of the market 

manipulation and insider trading provisions of the Corporations Act 2001.63  

 

                                                           
61

 The report at page 12. 
62

 See s.2. 
63

 See generally Part 7.10 of the Corporations Act 2001. 
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47. As the provisions relating to the penalty increases speak for themselves, primary focus 

will be given to the requirements relating to company registers and the additional 

investigative powers which will be conferred upon ASIC.  

 

Access to Company Registers 

 

48. As many will be aware, there has been a direct link between the provisions relating to 

access to company registers and the growing practice of making unsolicited offers to 

purchase securities off market. In that regard, the makers of such offers have been using 

the company register provisions to obtain access to the names and addresses of 

shareholders and then using those names and addresses to make unsolicited offers to 

purchase shares. Sometimes, though not always, the value of such offers are below the 

market value of the shares. It is also alleged by both ASIC and the companies whose 

shares are being targeted that these offers are made to unsophisticated individuals who 

are more likely to take up low-value unsolicited offers because they have no idea of the 

market value of their shares. It is said that this is often a result of the targeted shares 

having been acquired as a result of a demutualisation. 

 

49. ASIC has had very limited success in regulating this particular practice. For their part, 

the companies whose shares have been the subject of such offers have expressed 

concern about being forced to provide copies of their corporate registers in 

circumstances where they allege the register will be used for an improper purpose. 

Indeed, it is alleged by such companies that the making of unsolicited offers amounts to 

such an improper purpose. 

 

50. In response to this, the 2010 amendment act has introduced changes to Part 2C.1 of the 

Corporations Act 2001. The effect of these changes are to require a person seeking a 

copy of a register to apply to the company and state the purpose for which they intend to 

use the information contained in the register. The company can then refuse to provide a 

copy of the register where the purpose stated by the applicant is one of the improper 

purposes referred to in the Corporations Regulations 2001.64 

                                                           
64

 See Draft Explanatory Memorandum at 1.6 and the 2010 amendment act at section 8 and 9, amending ss 173(3) 
and 177(1) of the Corporations Act 2001. These regulations are made under the general regulation making power 
contained at s 1364(1) of the Corporations Act 2001. 
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51. In that regard, on 8 December 2010 the Corporations Amendment Regulations 2010 (No 

10) were made. These amending regulations provide for the insertion into the 

Corporations Regulations 2001 of a new regulation 2C.1.03. This regulation states that 

an improper purposes for obtaining the copy of a register includes: 

 

“making an offer or invitation to which Division of 5A of Part 7.9 of the 

[Corporations] Act applies.” 

 

52. Division 5A of Part 7.9 contains the provisions of the Corporations Act 2001 which deal 

with unsolicited offers to purchase financial products off market. 

 

53. Whilst the effectiveness of this particular reform remains to be seen, it seems likely that 

it will have a significant impact on the practice of making unsolicited offers to purchase 

securities off market. Indeed, to the extent that this particular issue has presented a 

regulatory headache for ASIC for many years, this simple solution will probably be more 

effective than the huge regulatory effort ASIC has expended in relation to this issue up 

until now. For that reason, it should be regarded as a positive regulatory reform. 

 

Additional Investigative Powers 

 

The Search Warrant Power 

 

54. In addition to amending the company register provisions, the 2010 amendment act also 

contains additional search warrant powers which have been conferred upon ASIC. In 

that regard, a new subsection 35(1) is to be inserted into the ASIC Act 2001. This 

provision will allow ASIC to apply to a magistrate for a warrant where there are 

reasonable grounds to suspect that there are or may be at a particular premises, books 

whose production may be required.65 

 

                                                           
65

 This provision is to be inserted into Part 3 Division 3 of the ASIC Act. This part of the ASIC Act contains provisions 
which allow ASIC to compel the production of documents in certain circumstances. 
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55. In relation to this reform, there are two matters which should be mentioned. The first is 

the obvious effect of the provision, which is removal of the former requirement that there 

be non-compliance with an ASIC notice to produce books before ASIC could apply for a 

warrant pursuant to the provisions of the ASIC Act 2001. In relation to that particular 

aspect of the reform, there is little doubt that this is likely to have the effect of 

streamlining ASIC’s investigative process.  

 

56. The second issue however is the most valuable aspect of this reform, from ASIC’s 

perspective. That is the use which can be made of evidence collected pursuant to this 

type of warrant.  

 

57. In that regard, contrary to what seems to be the belief of many commentators, ASIC has 

always had the ability to obtain a search warrant without the need to first issue a notice 

to produce books. Such warrants have been obtained under section 3E of the 

Commonwealth Crimes Act 1914 (“Crimes Act”). 

 

58. As a matter of practice, ASIC have used these warrants and have done so by an 

application being made to a magistrate for a warrant to be issued to the Australian 

Federal Police (“AFP”). An ASIC officer or officers are then appointed “constables 

assisting” for the purpose of executing the warrant. As a result of this process, Crimes 

Act warrants were not specifically issued to ASIC or any of its officers.  

 

59. The major limitation which was created by this process however is the extent to which 

ASIC can use evidence obtained in this way.66 That limitation arises in two contexts: 

 

a. first, by the nature of the evidence that can be seized under a section 3E Crimes 

Act warrant. In that regard, the Crimes Act only allows a warrant issued under 

section 3E to be used for the purpose of obtaining “evidential material.”67 

Evidential material is defined68 as being “a thing relevant to an indictable 

offence or a thing relevant to a summary offence...” [emphasis added]; 

                                                           
66

 As to the general concept of statutes defining the purpose for which information that has been compulsorily 
obtained can be used see Johns v ASC (1993) 178 CLR 408 at 423 per Brennan J and 435 – 6 per Dawson J. 
67

 Crimes Act section 3E(1). 
68

 Crimes Act section 3F(5). 
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b. secondly, by the manner in which evidence seized under a section 3E Crimes 

Act warrant is provided by the AFP to ASIC. In that regard, evidence seized 

under a section 3E Crimes Act warrant is provided by the AFP, as the warrant 

holder, to ASIC pursuant to subsection 3F(5) of the Crimes Act. That provision 

limits the basis upon which the AFP is entitled to do this as being “for the 

purpose of [ASIC] investigating or prosecuting an offence to which the things 

[i.e., the evidence seized] relate.” [emphasis added] 

 

60. In short therefore, the statutory authorisation for both the execution of a Crimes Act 

warrant and then the provision of any items seized pursuant to such a warrant to ASIC 

defined the purpose for which ASIC could use the documents – that is, for the purpose 

of investigating or prosecuting a criminal offence. The AFP has no authority to make 

evidence seized during the execution of a Crimes Act warrant available to ASIC for any 

other purpose.69 As a result of this, by executing a Crimes Act warrant, ASIC’s litigation 

objective was limited to that of seeking criminal sanctions,70 rather than any other form of 

regulatory action. 

 

61. By obtaining warrants pursuant to the new provision however, there is little doubt that 

ASIC will benefit from the freedom it will provide in allowing ASIC to best determine the 

litigious use to which any evidence should be put.71 

 

Telecommunications Interception and Access 

 

62. The second additional investigative power contained in the 2010 amendment act relates 

to telecommunications interception and access. In that regard, those familiar with ASIC’s 

past performance in the areas of insider trading and market manipulation would be 

aware that they have found these matters extremely hard to investigate. They have been 

                                                           
69

 This conclusion is also supported by the relevant authorities. See in particular Williams v Keelty (2001) 184 ALR 
411 [at paragraph 233] per Hely J. 
70

 It should be noted however that new section 36A of the ASIC Act 2001 requires the AFP to assist ASIC in the 
execution of a warrant issued under the new section 36 of the ASIC Act 2001. 
71

 As to this consideration being one of the objectives of this amendment also see the Explanatory Memorandum 
to the 2010 amendment act at 3.6. 
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criticised for not bringing criminal prosecutions as a result of some of their more high 

profile investigations.  

 

63. The counter argument to this criticism is that insider trading and other market offences 

are difficult to investigate because they often involve complex networks of intelligent 

people and technological sophistication.72 The absence of a paper trail and transactions 

occurring in real time mean that telephone conversations are often the only evidence of 

that an offence has occurred. 

 

64. In response to these difficulties, the 2010 amendment act will have the effect of including 

the market misconduct provisions from Part 7.10 of the Corporations Act 2001 into the 

list of serious offences for the purpose of section 5D of the TIA. By doing this, ASIC will 

not be provided with the same sort of powers as those conferred upon the AFP, but 

instead will be able, as part of joint investigations between ASIC and the AFP obtain 

access to evidence gathered through telephone interceptions for use in both 

investigations and prosecutions relating to the market misconduct provisions contained 

in the Corporations Act 2001. 

 

65. Whilst there is little doubt that ASIC’s track record in relation to these offences would 

suggests that these powers are both necessary and justified, their regulatory 

effectiveness will probably come down to practical, rather than legal or technical 

considerations. In that regard, because the power to obtain the necessary warrant to 

undertake interceptions such as these will vest in the AFP rather than ASIC, it will be 

incumbent upon ASIC to ensure that it establishes and maintains a relationship with the 

AFP which will allow this to occur quickly and effectively.  

 

                                                           
72

 See Explanatory Memorandum to the 2010 amendment act at 4.4. 


