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Skidmore v Led Zeppelin Who owns
the Stairway to Heaven?
ED HEEREY

had never heard of the 1960s Californian
psychedelic rock band Spirit until I came
across this case.
Spirit formed in 1967 and revolved around
the teenage guitar prodigy Randy Wolfe.
So the story goes, when Wolfe was 15 years
old, he was discovered playing guitar in a music shop by
Jimi Hendrix and they played together in the band Jimmy
James and the Blue Flames. Hendrix invited Wolfe to
travel to London to join the newly formed Jimi Hendrix
Experience, but Wolfe declined because his family wanted
him to finish school.
Sprit released its debut album Spirit in January 1968,
which broke the Billboard Top 40 chart and included a 2
minute 37 second instrumental titled Taurus, written by
Wolfe when he was 15 and featuring an ethereal plucked
guitar line and melody
Meanwhile a new band was forming in London, out
of the remnants of the Yardbirds, and performed its first
show under the name Led Zeppelin on 25 October 1968.
Shortly after that, Led Zeppelin embarked on its first tour
of the United States, ahead of the release of its self-titled
debut album in January 1969.
Led Zeppelin proceeded to become one of the world's
most successful and influential rock bands, with a string
of chart-topping studio albums full of crunchy; bluesy;
riff-driven rock. Lead singer Robert Plant was all scream
and swagger, Jimmy Page defined the concept of a guitar
hero, and John Paul Jones and John Bonham (RIP) locked
down a prodigious groove on bass and drums. What
could epitomise 1970S rock'n'roll indulgence better than
Bonham's endless drum solo on Moby Dick? Their sell-out
world tours became notorious as the ultimate in rock-star
extravagance and debauchery Kooyong Tennis Stadium
survived the Led Zeppelin onslaught on 20 February 1972.
But this glory was still a dream of the future when Led
Zeppelin played their first US show on Boxing Day 1968
in Denver, opening for Spirit and another band called
Vanilla Fudge. Led Zeppelin and Spirit played at the same
place on the same day at least twice more, at festivals in
Atlanta and Seattle in July 1969.
Led Zeppelin's biggest hit ever, Stairway to Heaven, was
recorded in London in December-January 1970-1, and
was released on their fourth album in November 1971.
Many fans and critics noticed the similarity between
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Taurus and Stairway to Heaven,
focusing on the plucked guitar
arpeggios in the opening of
each song.
In an interview in April 1991, Wolfe
was asked about the possibility that
Led Zeppelin had copied the opening
of Taurus, and responded that Led
Zeppelin members "used to come up
and sit in the front row of all [Spirit's]
shows and became friends and if they
wanted to use [Taurus]. that's fine."
Later in that interview. he reiterated,
Tlliet [Led Zeppelin] have the
beginning of Taurus for their song
without a lawsuit."
Wolfe never took legal action
against Led Zeppelin. He died
tragically in 1997, drowning while
rescuing his 12 year old son from a
rip current in Hawaii. His copyright
went to a trust overseen by his
mother until her death in 2009, and
since then by Michael Skidmore, a
London-born music writer who had
helped compile new Spirit albums
from Wolfe's old recordings.
Two factors precipitated the launch
of the current litigation in 2014, 43
years after the alleged copying.
The first precipitating factor
was the entry of a young lawyer
from Philadelphia named Francis
Alexander Malofiy
Operating out of a cramped
suburban office in a building shared
with a few doctors, Malofiy's own
story is a sub -plot in itself. In August
2008, a year after finishing his law
degree, he smashed a beer glass
across the face of a fellow patron at a
Philadelphia pub. He was prosecuted
for assault. with apparently damning
videotaped evidence, but managed
to convince the jury that he acted in
defence of himself and his girlfriend
from an aggressive mob.
Before the Taurus/Stairway case,
Malofiy brought another copyright
claim against various musicians
relating to the song Bad Girl by
the R'n'B star Usher. Malofiy
was prosecuted for professional
misconduct for soliciting an affidavit
from one of the unrepresented
defendants and obtaining summary
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a Boston pub and persuaded him to
bring the infringement suit.
The second precipitating factor
was the decision handed down on 16
May 2014 by the US Supreme Court
in Petrella v Metro-Goldwyn Mayer:
a case about the classic Robert de
Niro/Martin Scorsese film Raging
Bull. The Supreme Court ruled that
the applicable statute of limitations
would not bar a copyright claim
made many years after the relevant
copying, but would merely limit the
damages claim to the last three years.
Shortly after that. on 31 May
2014, Malofiy filed his complaint on
behalf of Skidmore and the Randy
Wolfe trust. The headings of his
complaint used the distinctive type
font used in Led Zeppelin's cover
art. and claimed not only copyright
infringement but also "falsification
of Rock'n'Roll history:
The court moved the case from
Philadelphia to Los Angeles, rejecting
Malofiy's argument that his hometown
3
was the appropriate venue by reason
of a 1985 Led Zeppelin reunion in
Bookin~s,
Philadelphia for Bob Geldoffs Live
Aid fundraising concert for Africa.
It '
In pre-trial rulings, Federal District
.dee:'
ine.
Judge Gary Klausner held that the
judgment against him, while leading
jury could not hear evidence of other
him to believe that he was only a
alleged plagiarism by Led Zeppelin,
witness rather than a defendant
the personal wealth of Page and
facing financial liability Malofiy was
Plant or their use of drugs and
ultimately barred from practising
alcohol (which Malofiy sought to use
for three months. The judge in the
to throw doubts on Page's recollection
Usher case said, "I reluctantly accept
that he had never heard Taurus).
that Malofiy's conduct was, at least
The trial'began before Judge
in part. a function of the grotesquely
Klausner in Los Angeles on 14
exaggerated zeal common to less
June 2016. Plant and Page sat in
experienced lawyers."
the court room while eight jurors
Skidmore met Malofiy while
were chosen - seven of the first 14
Malofiy was representing Spirit's
potential jurors were dismissed,
founding bass-player, Mark Andes,
including one who declared that his
in a battle with the Rock'n'Roll Hall
"love for these two guys [Plant and
of Fame over the use of his image in
Page] is very strong."
tributes to the band Heart-Andes
A key issue in the trial was whether
played with Heart for over a decade
Led Zeppelin had knowledge of and
but was not inducted with the
access to Taurus. On this point. the
band into the Hall of Fame. Andes
case was very different to the Blurred
Lines case, where Pharrell Williams
wanted to pursue a case against Led
Zeppelin, but had no legal standing
and Robin Thicke conceded that they
because he did not own any copyright well knew Marvin Gaye's prior hit
in Taurus. Malofiy met Skidmore in
Got to Give it Up.
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The surviving members of Led
Zeppelin and Spirit gave different
recollections of the interaction
between them. Page and Plant
testified that they never toured with,
shared a stage with or listened to
any of Spirit's music. Former Spirit
bassist Larry "Fuzzy" Knight testified
that he met Page once at a party after
a Spirit show in 1973, and that they
exchanged musician-to-musician
banter for a minute or so in which
Page said something along the lines
of" great show". (It is unclear why
Malofiy wished to adduce such
evidence of interaction betWeen
the bands two years after Stairway
to Heaven was recorded.) Randy
Wolfe's sister and Andes testified
but were unable to say whether
they saw members of Led Zeppelin
at any Spirit concert where Taurus
was performed. Andes said that
he met Plant and played snooker
with him after a Spirit show in the
Birmingham club Mother's. Plant
admitted that he went to Mother's 40
to 50 times but said, "I don't have a
recollection of mostly anybody I've
hung out with", and said also that he
and his wife were in a car crash that
night leaving Mother's and they were
both hospitalised with head injuries.
In his oral evidence, Page gave an
intriguing insight into the process
of creating Stairway to Heaven. He
described it as an "ambitious piece"
and said there were various parts
which were not well received by
other band-members and were
jettisoned. (The mind boggles as to
what other parts Page had in mind,
given that the final work already
exceeds eight minutes.) He testified
that he resorted to teaching parts to
bass-player Jones so as to have an
ally before pitching them to Plant
and Bonham.
Page admitted to finding Spirit's
first album amongst his collection
of 4,329 albums and 5,882 CDs, but
there was no evidence that he had
the album before 1971.
Malofiy launched into an
aggressive cross-examination of
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" If someone took the intro to StaiIway to Heaven,

would you sue? "
Page, attempting to show that Page
lied about or misremembered where
he initially wrote the song. (An
"official" story had developed that
Page wrote the song by the fireside in
a remote Welsh cottage called BronYr-Aur. Page admitted this was false.)
The judge upheld more than half
a dozen objections against Malofiy
in about as many minutes. His final
question, also struck out by the judge,
was "If someone took the intro to
Stairway to Heaven, would you sueT
Over the six-day trial, more than a
hundred sustained objections were
racked up against Malofiy
The other key issue in the case
was, if Led Zeppelin did have access
to Taurus, is there still a sufficient
extrinsic similarity between the songs?
Each side called expert evidence
from musicologists in support of their
respective arguments that the songs
are or are not sufficiently similar. Led
Zeppelin's experts also testified as to
the unoriginal nature of any common
elements.
After less than a day deliberating,
the jury delivered its verdict on 23
June 2016, holding that Skidmore
owned copyright in Taurus and
that Led Zeppelin members indeed
heard the song, but that there was no
substantial similarity in the extrinsic
elements of Taurus and Stairway to
Heaven . The decision came after the
jury took one last listen of both songs.

Within a half hour of doing so, the
jury had made up its mind.
I hear you ask: how would this
case play out in Australia? The two
key questions would be largely the
same in Australia: did Led Zeppelin
have access to Taurus and is there
sufficient objective similarity
between the two songs such that
Stairway to Heaven reproduces a
substantial part of Taurus? Unlike
the United States, in Australia all
these questions would be determined
by a judge, not a jury (it remains
theoretically possible to request a
jury for a copyright case, even in the
Federal Court but to the best of my
knowledge it has never happened.)
A small part of a copyright work,
such as a song's opening, can be a
"substantial part" of the work so long
as it has qualitative importance. If
an Australian judge found that Led
Zeppelin in fact had access to Taurus,
a finding of infringement would be
wide open; there is certainly a degree
of similarity between the respective
openings, but also some differences.
You be the judge: get onto YouTube
and search for "Taurus-Spirit /
Stairway to Heaven" .
On 26 July 2016, Malofiy filed an
appeal, which remains pending. Stay
tuned. In the meantime, we can only
suppose that Malofiy is sure all that
glitters is gold, and he's buying a
stairway to heaven. ~

